
Exhibit 5 
1. School District 2011 Supplement to Request for Review of 2001 

Funding Commitment Adjustment, flied July 21, 2011. 

2. Declaration of Dirk Dirksen, dated July 11, 2011 (referred to in 
School District 2011 Supplement as Exhibit 27). 

3. Declaration of Bruce Anderson, dated July 18, 2011 (referred to in 
School District 2011 Supplement as Exhibit 28). 

4. Declaration of Rhonda Lorenz, dated July 18, 2011 (referred to in 
School District 2011 Supplement as Exhibit 29). 

(For your convenience, we have attached the declarations to which the 
waiver request refers for your review, but please note that the School 
District 2011 Supplement refers to the declarations with different exhibit 
numbers.) ' 
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Re: In the matter of Request for Review by Morrow Countv School 
District of Decision of Universal Service Administrator 

CC Docket No. 02-6; CC Docket No. 96-45 

Request for Review 

Request for Waiver 

Applicant Name: Morrow County School Dist I -" 

Dear Secretary Dortch: 

Billed Entity Name: Morrow County School Dist I 
Billed Entity Number: 145127 
471 Application Numbers: 254806 and 247557 
Funding Request Numbers: 633073, 633208, 628103, 627104, 
628321,628701,628804, and 629069 

This tirm represents the Morrow County School District (Oregon) ("MCSD"). On behalf 
of our client, we hereby supplement our appeal to the Federal Communications Commission 
("FCC") regarding the June 28, 2007 decisions of the Schools and Libraries Division ("SLD") of 
the Universal Service Administrative Company ("USAC"). We also request a waiver of relevant 
FCC policy, rules and/or deadlines. 

I. J>ROCEDURAL BACKGROUND 

In Commitment Adjustment Letters dated March 8, 2007, USAC notified MCSD that it 
would seck rescission of$1.45 million in funds disbursed in Funding Year 2001 for the Funding 
Request Numbers ("FRNs") cited in those letters. See Ex. 1 (Notification of Commitment 
Adjustment letters). On April 25, 2007, the MCSD Superintendent, without the benefit of 
coLmscl, submitted to USAC written appeals ofUSAC's Notification of Commitment Adjustment 
letters. See Ex. 2 (Letters of Appeal from MCSD to USAC re: Notification of Commitment 
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Adjustment Letters). On June 28, 2007, as reflected in the two attached USAC Administrator's 
Decisions on Appeal, USAC denied MCSD's appeals. S'ee Ex. 3 (Administrator's Decision on 
Appeal re: Application No. 254806) and Ex. 4 (Administrator's Decision on Appeal re: 
Application No. 24 7557). Several weeks later, on July 30, 2007, MCSD infom1ed USAC by 
letter of its intent to appeal to the FCC USAC's decisions to issue Funding Year 2001 
Commitment Adjustment Letters for Application Nos. 254806 and 247557. See Ex. 5 (Notice of 
.Intent to File Appeal to FCC). 

After the denial of its appeals by USAC, MCSD undertook a search to hire counsel to 
represent it in its appeal to the FCC. On August 24, 2007, counsel from this finn filed an appeal 
with the FCC requesting review and reconsideration of USAC's decisions and, in the alternative, 
a waiver of the alleged violations. See Ex. 6 (FCC Appeal Letter). As undersigned counsel had 
only recently been retained, the August 24, 2007 letter indicated that counsel would supplement 
MCSD's appeaL The following letter represents MCSD's position on appeal. 

II. QlJRSTTON PRESENTED FOR REVIEW 

Based on the following facts and arguments, Morrcn.v County School District respectfully 
requests that the Federal Communications Commission review the decision of Universal Service 
Administrative Company, as detailed in the Commitment Adjustment Letters dated March 8, 
2007 and the subsequent denial of MCSD' s appeal on June 28, 2007 in the USAC 
Administrator's Decisions on Appeal, to rescind the E-rate funds granted to MCSD for Funding 
Year 2001. MCSD seeks review based on 47 C.F.R. §§ 54.719(c) and 54.722. 

III. OVERVlE\V OF USAC's DECISIONS ON APPEAL 

In its denial letters, USAC stated the following: 

"USAC bas detemtined that a service provider who participated in 
the competitive bidding process as a bidder was listed as a contact 
person on your FCC Form 470; therefore, assisting in the selection 
of your vendors f(H the services sought. The service provider's 
involvement with the preparation and submission of the Form 470 
violates the competitive bidding requirements for the FRN(s) listed 
above. Since you violated the FCC competitive bidding rules, 
USAC rescinded your tl.mding request and sought recovery of any 
funds disbursed." 

Exs. 3 and 4 (Administrator's De<.:ision on Appeal at page 2). 

We disagree with USAC's decision for several reasons, which are fully discussed below. 
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I~ FACTUAL BACKGROUND 

1. Overview of Morrow County School District 

Morrow County School District is located in rural north~central Oregon. Although 
Morrow COlmty covers more than 2,000 square miles, the population is only about 11,1 00 
people. MCSD is comprised of nine schools, and serves the tour communities of Boardman, 
Irrigon, Heppner and Lexington, Oregon. The school district educates approximately 2,300 
students in kindergarten through 12th grade. The student population in Boardman and Irrigon is 
diverse and growing, with the largest minority group being Latina/Hispanic. 

As an extremely disadvantaged school district, MCSD has been eligible for the following 
discount levels: 

Funding Year 

See Ex. 27 (Dirksen DecL at ~~7-8). 

Percentage of Students 
Eligible for National 

School Lunch Program 
(NSL?) 

48% 
47% 

E-Rate Discount 
Percentage 

As shown by the chart above, the percentage of children in MCSD who are eligible for 
the National School Lunch Program, an indicator ofpoverty, has grov·in over the years. 

2. MCSD Hired Mr. Arbogast in 1996 

In 1996, two years before the E-rate program began, ~·lCSD was fairly unsophisticated in 
terms of its understanding and usage of computer-based technology, and lacked qualified 
technology personnel to assist the students in this regard. See Ex. 27 (Dirksen Dccl. at ~12); Ex. 
28 (Anderson DecL at ,1~11-12). Prior to the creation ofthe E-rate program. rvtCSD. a school 
district with approximately 2,300 students, plus teachers and administrators. owned or operated 
only approximatdy I 00 computers, none of which were connected to a network. See Ex. 29 
(Lorenz Dec]. at ~i6 ). 

1The "shared" E-rate discount percentage is an aggregate discount percentage for the individual schools within 
MCSD. 
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Prior to the inception of the E-rale program, Mr. Nat~ Arbogast ( dt.:ceas~:d) contacted 
.t'v'1CSO in 1996 in regards to securing employment \Vith the school district. In his initial letter of 
interest, Mr. Arbogast disclosed upfrnnt to MCSD that he ran his own technology and computer 
business, Arbogast Business Services (''ABS"). See Ex. 28 (Anderson Dec!. at ,18); l:::x. 22 (May 
9, I 996 Letter from Nate Arbogast to Julie Ashbeck re: Interest in Computer 
TechnicianJSoftware Specialist position). 

The MCSD School Board hired Mr. Arbogast as the MCSD Tcchnician/Sofhvare 
Specialist (also knovm as the Technology Coordinator) at the School Board meeting on June I 0, 
!996. S'ee Ex. 27 (Dirksen Dec!. at ~9); and Ex. 23 (Nate Arbogast Employment Contract, 
signed by Superintendent Starr on 7/10/96 and by Scott Bauska, Chairman of' the School Board 
on 7/8/96). 

Based on a rcvie\V of the records of MCSD, fonner !V1CSD Superintendent Bruce 
Anderson confinns that the school district hired Mr. Arboga:>t according to normal f"v1CSD 
procedures. See Ex. 28 (Anderson Dec!. at ~9). Based on his resume and other infomH1tion he 
submitted to MCSD, Mr. A.rbogast >vas vvcll-qualiGcd for the position of T~.:chnology 

Coordinator. See Ex. 28 (Anderson D.:cl. ut ,!12): Ex. 7 (Nate ;\rbogast's resume indicating that 
he held a degree in business from Portland State University ( 1994), a post-baccalaureate minor in 
Business/Computer Education from Eastern Oregon State College (J 995) and had relevant vvork 
experience). 

The position M.r. Arbogast held reported to the MCSD Superintendent. See Ex. 28 
(Anderson Dec!. at ~l 0). Upon his hiring in 1996, Mr. Arbogast reported to MCSD 
Superintendent Chuck Starr. At the outset, Mr. Arbogast's duties included facilitating and 
implementing Local Area Networks (LAN l and Wide Area Networks (WAN), coordinating and 
providing software training, coordinating installation of all software. and maintaining a high 
level of computer-related training for entployces of MCSD. See Ex. 29 (Lorenz l)ed. at ,l9) ami 
Ex. 24. (96-97 Goals & Criteria, Nate Arbogast). 

[n l998, two ye.~ars after MCSD hirc:d Mr. Arbogast, MCSD filed its first E-rate 
application. See Ex. 28 (Anderson Dec!. at ~15). Chuck Stan· (deceased) was the superintendent 
at the time. Mr. Arbogast continued to report to Superintendent Stan· until the Superintendent's 
resignation in 1999. See Ex. 28 (Anderson Dec!. at ~I 0). 

MCSD experienced signi ficantturnover of superintendents during tbe time Mr. Arbogast 
was employed by the school district Over the course of his eight year employment with MCSD, 
Mr. Arbogast reported to five different superintendents: as noted, he first reponed to 
Superintendent Chuck Starr from !996 to 1999; then to Superintendent Bruce Anderson from 
1999 to 2002; then to Superintendent Jack Crippen from 2002 to 2003; then to Interim 
Superintendent George Murdoch from 2003 to 2004; and finally to Superintendent tvlark 
Burrows in 2004. See Ex. 27 (Dirksen Decl. at ,ll). Dirk Dirksen took over the job of 
superintendent from Mark 13urrows in 2011. Although Mr. Arbogast reported to the 
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superintt:ndent, none of the superintendents had any particular E-rate ur technology ~.:xpertise, 
and were charged with being the chief executive officer of MCSD, dealing with a myriad of' 
other issues on a day-to-day basis. S'ee Ex. 2.7 (Dirksen Dee!. at ~!12): Ex. 2H (Anderson Dec!. at 
~, 17). 

3. E-Rate Began in 1998 

When the E-rate program began in 1998, Mr. Arbogast, as MCSD's Technology 
Coordinator. was tasked with drafting the district's technology plan and navigating the E-ratc 
application process. See Ex. 29 (Lorenz Dec!. at ~I 0). His job description for 1998 included a 
requirement that he coordinate E-ratc documentation. Sec Ex. 29 (Lorenz Dec I. at ~!I 0); r:x. 25 
(MCSD Job Description for Computer Technician, signed 9/8!98 by Nate Arbogast). 

Due to the fact that the E-rate program was ne\.v and access to Internet technology and 
individuals who had expertise in that area '-'Ven: scarce in rural Oregon, MCSD relied heavily on 
Mr. Arbogast's knowledge and expertise. See l:x. 28 (Anderson Dec!. at ~1~!16-17); F.x 29 
(Lorenz Dec!. at~ 12). 

Mr. Arbogast did not receive any formal or informal training on E-ratc from MCSD. Mr. 
Arbogast's job required him to be self-taught and his primary sources of E-rate infom1ation were 
the USAC SLD website and the E-rate helpline. See Ex. 29 (Lorenz Dec!. at ~ 11 ). Mr. 
Arbogast endeavored to understand and keep MCSD informed of the evolving rules and 
regulations published by USAC and the FCC in relation to the E-rate program. See Ex. 28 
(Anderson DecL at ~18); Ex. 29 (Lorenz Dec!. at ~]12). As MCSD's Technology Coordinator, 
Mr. Arbogast was the most knowiedgeablc person regarding MCSD's technology plan and its E­
rate participation. Therefore he was listed as the contact person on MCSD's Fom1 470. S'ee Ex. 
28 (Anderson Decl. at ~20). 

4, MCSD J\'ladc a Good Faith Effort to Compl\ \lith Applicablt,• Lan. Polin and Rules 

Mr. Arbogast was the key MCSD employee responsible for all aspects of MCSD's 
participation in E-rate, including compliance, bidding and operations. MCSD relied on tv1r. 
Arbogast to infonn it of relevant E-rate rules and policy; at that time MCSD did not have the 
budget, nor believe it was necessary, to hire outside compliance experts or lawyers. 
Additionally. all other tv1CSD employees who had interaction vvith Mr. Arbogast believed the 
school district was in compliance with all such applicable mles, including Oregon state law, 
MCSD policy, as well as E-rate regulations. S'ee Ex. 28 (Anderson DecL at ~)19): Ex. 29 (Lorenz 
Decl. at ~12 and ~15). 

5. Due to its Runt! Lucation and Small Size. \lCSD l>id Not Receive ln:solitit4.·d Bids from 
E~Ratc Vendors 
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As noted, MCSD is located in a remok and rural area of Oregon. Due to its rural 
location and the relatively small student population in the school district. during the earl;. years 
of E-rate there were very few technology companies that were interested in hidding on MC'SD's 
proposed E-rate projects. See Ex. 28 (Anderson Dccl. at ~21 ). ;vlCSD did not have many 
computer users, and consequently, did not have the large technology projects that would attract 
technology companies. During the tirst few years of the E-rate program, MCSD never received 
any unsolicited bids in response to its Form 4 70 postings. See Ex. 28 (Anderson Dec I. at ~i22). 

In order to comply with Oregon state law and MCSD policy, MCSD posted its E-rate call 
for bids in the local Oregon newspaper. S'ee Ex. 28 (Anderson Dec!. at ~[23); Ex. 14 
(Announcement for call for bids published in Heppner Gazette-Times, January 10. 2001 ). This 
method seldom resulted in bid responses. See Ex. 28 (Anderson Dec!. at ~23 ). Hence, MCSD 
had to affirmatively contact E-rate ::;ervice providers for bids because in the relevant time period, 
MCSD always received fewer than the three bids strongly advised by Oregon state law2 See Ex. 
28 (Anderson Dec!. at ~124); Ex. 20 (Oregon Revised Statute§ 279C.414). 

6. Fand with a Slwrtagt~ of Bidden., and Uelicviug iu Good Faith tha! .\I;S Could 
Pcrmi11sihlv Bid on MCSD's E-Ratc Needs, M.CSD Rtqucstcd Bitls from . .\BS 

Faced with a shortage of E-rate service providers that \Vere interested in bidding on 
MCSD projects, the school district did not have many options if it wanted to participate in the [­
rate program. Due to the remote location of the school district, there vvas a period of time \Vhcn 
ABS was the only Cisco-authorized partner in Morrow County. See Ex. 28 (Anderson Oecl. at 
~25 ). The fact that ABS was the only Cisco authorized partner was significant because Cisco 
held the patent for the routers that MCSD required. See. id. Henc e, as one of the only 
companies able or willing to provide services to MCSD, ABS vvas approached by the school 
district to bid on MCSD's E-rate projects. See Ex. 28 (Anderson Dec!. at ~29). 

Before placing any bids on behalf ot· ABS, and to ensure that ABS could pem1issibly bid 
on MCSD's E-rate projects, Mr. Arbogast met with 1\-·lCSD employees including MCSD Business 
Manager Rhonda Lorenz to discuss the applicable wmpetitive bidding rules in place at the time. 
See Ex. 29 (Lorenz Dec!. at ~14). Mr. Arbogast and Ms. Lorenz reviewed the Oregon Revised 
Statutes on competitive bidding as well as relevant MCSD policies on conf1ict of interest and 
purchasing.3 After these meetings, Ms. Lorenz believed that ABS could properly bid on l'v!C:SD 
projects. See Ex. 29 (Lorenz Dec!. at ~ 15 ). M.s. Lorenz discussed the issue with Superintendent 
Anderson, and he saw no prohibition on ARS bidding on E-ratc work for MCSD. See Ex. 28 

! Oregon Revised Statutes§ 279C.414 docs not requin: three bids if three quotes arc not reasonably availubk:. but 
does require the contracting agency to make a written rccnrd (Jf the effort made to obtain the quotes. USAC rules at 
the time did not require a minimum number of bids. If one or no bids were recc:ivcd. so that no comparison ctn be 
made, the SLD suggested that the applicant prepare a "memo to file" noting the posting of the Funn 4 70 and the lark 
of competing bids h!ip W\HVt:·ralccctl!J,ILc.ilillJll~\.'.ht'::'c''Nc~\'; :'~c\vsZtlJ)S, \~-t:t·k!~ _nn' ,_,:nos I 07 J~P 
1 E-rate rules in place at the time (47 C.F.R. §54.504') required compliance with state and local competitive bid 
requirements. See Ex. 21. 
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(Anderson Dec!. at ~28) and Ex. 29 (Lorenz Dec!. at ,[16). Mr. Arbogast alsu discusst:d his 
potential conJ1ict of interest with Superintendent Anderson and the School Board. and all agreed 
that the bid was permissible even though Mr. Arbogast was the owner of A8S, hecause no protit 
was going in Mr. .L\rbogast's pocket. See Ex. 26 (August 20, 200 l iv1inutes from Executive 
Session Board Meeting, Nate Arbogast's Presentation to the Board): Ex. 28 (Anderson Dec!. at 
,30). Superintendent Anderson and the involved MCSD employees believed that MCSD was in 
full compliance with the E-rate competitive bidding requirements. as well as those of MCSD and 
those provided in the Oregon Revised Statutes. See Ex. 28 (Anderson Decl. at ~j34) and Ex. 29 
(Lorenz Dec!. at ~15). 

As per MCSD policy and Oregon law, Mr. Arbogast whenever submitting a quote for 
products or services, was required to declare openly the cont1ict to his immediate supervisor, 
\vork at all times in joinl capacity with another employee to solicit such quotes, and have no final 
authority in the decision to a\vard such contracts. The decision to aw·axd contracts was made 
solely by i'vlr. Arbogast's immediate supervisor, and/or the Board of Directors. See Ex. 9 
(MCSD District Purchasing Policy) and Ex. 10 (Oregon Revised Statute 244.120); S'ee also Ex. 
28 (Anderson Decl. at ,[29-31 ). 

7. USAC Wns Aware that ABS Was an E-Ratc Service Provider and that l\lr. Arbogast 
Was MCSD's Form 470 Contact 

ABS was an E-rate authorized Service Provider for Funding Years 1998. 1999, and 2000. 
See Ex. 8 (Service Provider Annual Certification status for ABS for 1998, 1999, 2000). 

However, ABS was not certified as a Service Provider for Funding Years 2001, 2002 or 
any year thereafter. See Ex. 8 (Service Provider Annual Certit!cation status for ABS for 200 I 
and 2002 showing status of "not received"). 

MCSD solicited bids from ABS and ultimately awarded the project to t\E~S. See Ex. 28 
(Anderson Decl. ~32 and ~35). Before MCSD became aware that ABS was ineligible to bid on 
E-rate services and prior to any disbursements to ABS, ABS informed MCSD that it would not 
be able to complete the contracted-for services. See Ex. 28 (Anderson Decl. ~136). On August 20, 
200 I, Morrow Developnwnt Corporation ("MDC'') was awarded the high speed inten1et services 
contract, with the understanding that funding would be obtained for the project. See Ex. 30 
(Agreement between MCSD and MDC for High Speed fnternet Access Project). On October l \, 
200 I, MCSD wrote a letter to USAC requesting a SPIN change from ABS to MDC. See Ex. I 6 
(Letter from MCSD to USAC re: SPIN Correction Request). USAC did not request the 
adjustment of funds from MCSD until March 8, 2007. See. Ex. 1 (Notification of Commitment 
Adjustment Letters). 

USAC rejected MCSD's funding request for Funding Year 2002. Prior to USAC's Jenial 
of MCSD's request, f'v1CSD was completely unaware that it was a p~r se viulatiun uf the E-ral~ 
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competitive bidding process for the person listed as the contact p~rson on the form 470 to have 
any association with a Service Provider listed on the Fonn 471. See Ex. 2lS (Anderson Dec!. at 
~[34); Ex. 29 (Loren? Dec!. at f!i8). Yet, lJSAC gave no notice of the Funding Year 7.001 
violation to MCSD until 2007, atter previously approving funding t()[ the project when 
Arbogast's name was on the Form 4 70. See Ex. 1 (Notification of Commitment Adjustment 
Letters at page 5). 

Citing this inadvertent violation, USAC refused to provide discounts for any services 
listed on MCSD's Funding Year 2002 Form 471 Application Number 31<.J456. despite the fact 
that USAC had already approved the project, Mr. Arbogast was no longer associated with ABS, 
and ABS vvas no longer an E-rate authorized Service Provider. See Ex. 11 (Nate Arhogast's 
letter of resignation from Arbogast Business Services); Ex. 8 (Service Provider Annual 
Certificate Funding Year 2002 for ABS showing status of "not received"). USAC has informed 
MCSD that USAC intends tQ rescind approximately $1.45 million in funds distributed in 
Funding Year 2001 based on the same competitive bidding violation as it had identified in 2002. 
Ex. I (Notification of Commitment Adjustment Letter). The argument against that decision is 
bclovv. 

V. ARGUMENT ON APPEAL 

In its denial letter. USAC cited Request jbr Review hy A1astennind Internet ,)"ervices. Inc., 
CC Docket No. 96-45, 16 FCC Red 4028, FCC 00-167 (May 23. 2000) [hereinafter 
''/v!astermincf'] for the proposition that "[a]n application violates the FCC's competitive bidding 
requirements when it surrenders control of the bidding process to a service provider who 
participated in the competitive bidding process as a bidder.'' Ex. 4 (Administrator's Decision on 
Appeal at page 2). According to USAC, MCSD violated the competitive bidding requirements 
because ''a service provider who participated in the competitive bidding process as a bidder was 
listed as a contact perso.n on your FCC fmn1 470; therefore, assisting in the selection of your 
vendors tor the services sought" Id Contrary to USAC's decision, MCSD did not violate the 
competitive bidding rules because: ( 1) ABS was not an E-ratc eligible service provider during 
Funding Year 200 I, and therefore !Vlr. Arbogast's signature on the Form 470 was not contrary to 
USAC ntles; (2) MCSD did not stmender control of the bidding process to a Service Provider; 
and (3) the competitive bidding process was fair and open. 

I. ABS Was Not nn E-Rntc Certified Scrvic£• Pnwidcr for Funding Yt•;u· 2001 

The fact that ABS was not an E-rate eligible service provider during funding Year 200 l 
means that Mr. Arbogast's signature on the Form 4 70 did not violate competitive bidding 
practices. A prior decision from the FCC has held that such a signature by an employee of an 
ineligible Service Provider need not result in denial of E-rate funds. 

In its denial letter.. USAC cited iYfastermiml for the proposition that ··1 a In applicant 
violat..:s the FCC's competitive bidding requirements when it surrenders control uf the bidding 
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process to a Service Provider that participated in the compet1t1ve bidding. process." Ex. 4, 
(Administrator's Decision on Appeal at page 2). According to the Fonn 473 instmctions. ··[a] 
Service Provider is any provider or· eligible services or products to an eligible entity- a school. 
school district library, library consortium or consortia of multiple entities.'' Ex. 12, (Form 4 73 
Instructions at page 3). [n order to be considered a Service Provider for E-rate purposes, an 
eligible company must obtain a Service Provider Identification Number (''SPIN") and submit a 
Fom1 473 (Service Provider Annual Certification Form). See Common Carrier Bureau Releases 
Report to lvfonitor Impacts of Universal Service Support EHechanisms, DA No. 98-2540, CC 
Docket No. 98-202, 1998 FCC LEXI.S 6547, *7 (December 22, 191,18) fhereinafter "Common 
Carrier Bureau"] ("Service Providers must also complete two forms to receive reimbursement 
from the Administrator: the FCC Form 473, or Service Provider Annual Certification Form. and 
the FCC Fom1 474, or the Service Provider Invoice Form''). Because ABS failed 10 file FCC 
Form 473, it v,ras not an E-rate eligible Service Provider fix Funding Year 2001. See Ex. 8 
(Service Provider Annual Certification status for ABS for 2001 and 2002). 

When an employee of an ineligible Service Provider also signs a school district's Fonn 
470, USAC cannot deny funding to that school district for the error. In Request j(;r Revit:H by 
Banning Unified S'chool Disrricl, CC Dockcl No. 02~6, 20 FCC Red 12873 (Jul) 27, 2005) 
[hereinafter "Banning''], Banning appealed a USAC decision to deny funding for its Funding 
Year 200 I and 2002 applications because USAC dctennined that Banning had violated the 
competitive bidding rules by listing as the contact person on Form 4 70 an employee of a Service 
Provider. The FCC granted Banning's appeal because it found that 

ld. at* 13. 

"A TO was not eligible to participate in the schools and library 
program in Funding Years 2000 and 200 l because it was not an 
eligible service provider. Specifically. the record reveals that ATG 
did not obtain a SPIN until February 12, 2001. As such, ATG 
could not have participated in the conlpetitivc bidding process as a 
bidder before that time.'' 

The sarne is true in this case. Even though Mr. Arbogast signed the Form 470 against 
llSAC guidelines, that fact is irrelevant because ABS did not submit a Form 4 73 for Funding 
Year 2001 and, as such, could not have participated in the competitive bidding process for that 
year. See Ex. 8 (Service Provider Annual Certification status for Funding Year 2001 ). ·rhc 
relevant USAC Guidelines state: 

'· ... there is a rebuttable presumption that the Service Provider is 
participating in the competitive bidding process if the Fom1 470 
seeks the type of services furnished by the Service Provider. ·rhe 
applicant can rehui the presumption hy proving that. in }act, the 
Service Provider did not participate in the cofnJH:.'tirhv biddin;;.'' 
(emphasis added) 
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MCSD can rebut the presumption of this rule because ABS •vas in facl ineligible lo bid 
on the project. ABS could not actually respond to MCSD's Request klf Services or pnrticipatc in 
the competitive bidding process for the reasons stated above. Therefore, as was the case in 
Banning, the fact that Mr. Arbogast signed the Fom1 470 should not prevent the school district 
from receiving funds from USAC. 

2. MCSD Oid Not Surrender Control of the Biddino Process to a S<.•rvkc Provider 

Unlike the company in lvlastermind, MCSD did not surrender control of its competitive 
bidding process to ABS. In Alasrermind, the employee of Mastermind not only signed the 
applicant's Form 470, but also prepared and distributed RFPs to potential bidders. Jvfastermind, 
16 FCC Red 4028 at ,f\0. The FCC held that because other prospective bidders may have 
withheld bids based on the contact name on the Form 470, or that the Mastem1ind employees 
may have withheld information in the RFPs, the applicant had surrendered control of the bidding 
process to Mastennind. I d. at ,[~I 0-11. This case is f~tetually distinct from A1astermind because 
the superintendent and school board of MCSD retained control over the crucial parts of the 
bidding ptoccss, even though Mr. i\rbogast's name was on the Form 4 70. See Ex. 2R (Anderson 
Dec!. at ~31 ). 

The Banning decision also sheds some light on what it means to control the biLlding 
process. In !Janning, the FCC found that "a competitive bidding violation occurs 'when a service 
provider is listed as the contact person on the FCC Form 470 and also participates in the 
competitive bidding process as a bidder,"' Banning, 20 FCC Red 12873 at ~7. The agency also 
"observed that the contact person inf1uences an applicant's competitive bidding process by 
controlling the dissemination of inlcmnation regarding the services requested. On this basis, the 
FCC found that when an applicant delegates that power to an entity that also participates in the 
bidding process as a prospective Service Provider, the applicant impairs its ability to hold a fair 
competitive bidding process." id. at ,[7. Again, the present case is distinct because MCSD did 
not delegate power over the bidding process to Mr. Arbogast. S'ee Ex. 28 (Anderson Decl. at 
~31 ). 

Strict compli<u1ce with these decisions under the unique facts in the present case would be 
inconsistent with the purpose underlying the regulation. While it is true that Mr. Arbogast was 
listed as the contact person on Fom1 4 70 and \Vas also an employee of ABS, the l.'CC's concerns 
regarding potential unfairness in the competitive bidding process are not warranted in this 
situation. First, the only information disseminated by MCSD in relation to its RFP tor high 
speed intemet services was that \Vhich was contained in the Fom1 470 and the call tiJr bids placed 
in the local newspaper. Since no Service Providers responded to either posting, Mr. Arbogast 
was never in a position to affect the quality of communication regarding the services requested. 
Second, ABS did not submit a bid for Funding Year 2001 in response to the Form 470 or the 
advertisement placed in the newspaper. ABS was specifically requested to submit a bid so that 
MCSD •vould remain compliunt w·ith Orcgou state law and iviCSD policy requiring al kast three 
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bids for all services retained through competitive biJding. 5)ee Ex. 28 (AnJerson Dec!. at~~ 24); 
Ex. 20 (Oregon Revised Statute § 279C .414 ). Because Mr. Arbogast, through /\BS, chd not 
make a profi.t on services rendered to MCSD, he had no incentive to taint the competitive 
bidding process. See Ex. 28 (Anderson Decl. at 1130). In every FCC appeal applying the 
reasoning in Mastermind, the contact person listed on the relevant Fom1 4 70 was actually a paid 
employee of an E-rate eligible Service Provider and had an incentive to interfere with the 
fairness and openness of the competitive bidding process.4 However, in this case, Mr. Arbogast 
would not have been paid by an E-Rate eligible Service Provider, as ABS was not an eligible 
Service Provider for Funding Year 2001. Even if ABS had been an eligible Service Provider. Mr. 
Arbogast was not making a profit from the MCSD pr~ject. See Ex. 28 (Anderson Decl. at ,[30). 
There was no opportunity or incentive for Mr. Arbogast to tamper with the competitive bidding 
process. 5 

3. The MCSD Competitive :Sidding Procesl' \Vas Fair and Open ant! Complied with nil 
Oregon State Laws and Local MCSD Policy 

FCC regulation 47 C.F.R. 54.504 delineates the requirements for compdttlvc bidJing 
under the E-rate program. ·rhe October l. 2000 version of this regulation stated that " ... an 
eligible school, library, or consortium that includes an eligible school or library shall seek 
competitive bids, pursuant to the requirements established in this subpart .... These competitive 
bid requirements apply in addition to state and local competitive bid requirements and arc not 

4 
See. e.g., In the Matter of R<tquest for Review of the Decision of USAC by A. R. Caretlwrs SDA School. Houston. 

Texas, CC Docket Nos. 96-45, 97-21, 16 FCC Red 6943 (May 22, 2002) (contact person was paid employee or 
service provider); In the Afalfer of Request for Review of the Decision of USAC by [hckenson County Publtc 
Schools. Clintwood. Virginia, CC Docket Nos. 96-45, 97-21, File No. SLD-239447, DA 02-1212 (May 22. 2002) 
(same); In the ,Avfalll/r of!?equest{<.!r Revir:-w of the Decisions ()(the Umversa/ Service Admimstrator by Consorcro de 
t:scuelas y BiblwttJ.cas de Puerto Rico . .'ian Juan Puerw Rico. CC Docket Nos. 96-45, 97-21. File No. SLD-228216. 
DA 02-1676 (July 15, 2002) (sarne); In the Afat/('r of Request [0r Review oft he Decision ol the Uru\•ersal Service 
Administrator by Lqlayelle Townshtp School, L<!{ayelle, New Jersey, CC Docket No. 02-6, Order, Filt: No. SLD-
23 1717, DA 0-299 (Feb. 6, 2004) (same); In the J'Vfalter of Request for Review of St. Margare/ 's School, Muidle · 
Village, New Y'ork, CC Docket No. 02-6, Order, File No. SLD-368113, DA 05-1127 (Apr. 22, 2005) (same); In the 
Malter t<{Reque.\'ls fiJr Review c:f /)w Decisions of the Universal Service Administrator b,v Academy C!l Careers and 
Technologies, San Antonio, TX, era/., CC Docket No. 02-6, Order, File Nos. SLD-418938 eta/., FCC 06-55 (May 
19, 2006) (same); In !he />fatter(;( Requests for Review of the Decisions q( !he Universal Service Administrolor hv 
Send Technologies LLC, CC Docket No. 02-6, Order, SPIN- 143010002, DA 07-1270 (Mar. 13, 2007) (same). 
5 It should also be noted that in all the FCC appeals interpreting Mastermind, the Commission was denying a reque~t 
for funding. In this case, the funds have already been disbursed and USAC is seeking the return of thos<e runds. 
Although in its Fifth Report and Order released on August 13. 2004 the FCC states that "we should recover the full 
amount disbursed for any funding requests in which the beneficiary failed to comply with the Commission's 
competitive bidding requirements ... " that report was published mow than two years after the alleged program 
violation by MCSD. In the AJatrer of Schools and Libraries Umvcrsa! Sen·h:c Support Mechumsm. CC Docket No 
02-6, Fifth Report and Order (August 13, 2004), at ,p 9. The FCC announced that its Fifth Report and Order serves 
as "advance notice to all stakeholders that violation of these rules will result in recover)'," therefore, application of 
the 2004 policy to the alh.:::ged violation occun·ing in Ft~nding 'r' ear 20D I would be inappropriate. hecause no such 
notice was g1ven to MCSU. ld ut ~~ l 8. 
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intended to preempt such state or local requin.:rnents." Ex. 21 (47 C.F.R. 54.504(a) (2000)). This 
regulation also required school districts to post the FCC Fonn 470 prior to opening up the 
bidding process, and to post the FCC Form 4 71 once Service Providers were selected. Ex. 21 ( 4 7 
C.F.R. 54.504 (b)(vii}(4) and 54.504(c)). Morrow County School District followed the then­
applicable FCC requirements for competitive bidding as well as the Oregon state and MCSD 
competitive bidding requirements, as demonstrated below. Accordingly, the competitive bidding 
process was fair and open and no program violation was committed. 

A. FCC Competitive Bidding Requirements Were /j'atisfied 

47 C.F.R. 54.504(b) requires an E-ratc eligible school, library, or consortium lo submit a 
valid Form 470 which includes, inter alia, a signed certification that: 

(i) The school or library is an eligible entity under Sees. 254(h)(4) and 254(h)(5) of the 
Act and the rules adopted under this subpart; 
(ii) 'The services requested will be used solely for educational purposes; 
(iii} The services will not be: sold, resold, or tnmsfern:d in consideration for money or any 
other thing of value; 
(iv) If the services are being purchased as part of an aggregated purchase with other 
entities, the request identifies all co-purchasers and the services or portion of the services 
being purchased by the school or library; 
(v) All of the necessary funding in the current fllnding year has been budgeted and 
approved to pay f()r the "non-discount" portion of requested connections and services as 
well as any necessary hardware or software, and to undertake the necessary staff training 
required to use the services e!Tectively: 
(vi) The school, library, or consortium including those entities has complied with all 
applicable state and local procurement processes; and 
(vii) The schooL library, or consortium including those entities has a k.:hnology plan that 
has been certified by its state, the Administrator, or an independent entity approved by 
the Commission. 

47 C.F.R 54.504(b) (2000). After the Fom1 470 is submitted, the Administrator of the F-rate 
program is required to post the Form 4 70 on the website and the school is required to wait four 
weeks before deciding upon a Service Provider. Once a Service Provider is contracted, an 
eligible school is required to tile a Form 471 in order to obtain a commitment of support from 
USA C. 

M.orrow County School District satisfied all of the FCC competitive bidding 
requirements for Funding Year 200 l, as evidenced by the filed Form 470 on December 12, 2000 
as wdl as the (at least initially) approved Form 471 on January 17, 2001. See Ex. U (MCSD 
Funding Year 2001 Forms 470); Ex. 18 (Funding Year 2001 Form 471) . 

B. State and Local Conrpetitive Bidding Requirements JVen: Satisfied 
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Oregon Revised Statutes §§ 279C.330, 335. 340. 345, 350, and 355 require all public 
contracts to be procured through the competitive bidding process. ORS 9244 t 20 lists the 
requirements for dealing with situations in which cont1icts of interests anse. That statute 
requires that a conflicted individual announce publicly the nature of the cont1ict and refrain from 
participating in any discussion or debate on the issue out of which the cont1ict arises. Mr. 
Arbogast followed this procedure for bids submitted by ABS. See Ex. 28 (Anderson Dec!. at ~~ 

26); Ex. 26 (August 20, 2001 Minutes from Executive Session Board Meeting). Further, MCSD 
District Purchasing Policy states that "[aJ person shall not be automatically disqualified because 
of his/her position as Board member, officer or employee of this school district or family of such 
person, from entering into a contract with the Morrow County School District." Ex. 9 (MC:SD 
District Purchasing Policy at~ 12). By allowing ABS to bid for services, MCSD was simply 
following its state and local competitive bidding rules. \Vhen a bid from ABS was requested, the 
Board was informed hy Mr. Arbogast of the potential conflict of interest and iv!CSD made all 
necessary efforts to exclude Mr. Arbogast from the bid reading and/or selection process. Sec Ex. 
28 (Anderson Dec!. at ,[29); Ex. 26 (August 20, 200 I Minutes from Exc:cutive Session Board 
iv1eeting). 

Because MCSD complied with FCC regulations as well as state and local competitive 
bidding requirements, the bidding process for the E-Rate project was open and fair. Therefl.1re, 
the FCC's concerns aboLit efTectuating a fair bidding process are unnecessary in this case. 

VI. ARGliMENT FOR WAIVER 

[n the alternative, it is entirely consistent with the public good, and especially the public 
good of the students of MCSD, for the FCC to grant a ~vaiver in the instant case. 'T'he FCC has 
the authority to waive any provision of its rules on its own motion and hn good cause shown. 4 7 
C.F.R. § 1.3. In Request/or Waiver ofthe Decision Q/the Universal Service ,4dministratur by 
Illinois Schoolfbr the Visually Impaired, CC Docket No. 02-6, 21 FCC R.cd 3536, ,!5 (April 3, 
2006), the FCC explained its authority to grant waivers: 

"The Commissioner may waive any provision of its rules on its 
own motion and for good cause shown. A rule may be waived 
where the particular facts rnake strict compliance inconsistent with 
the public interest. [n addition, the Commission may take into 
account considerations of hardship, equity, or more effective 
implementation of overall policy on an individual basis. In sum. 
waiver is appropriate if special circumstances warrant a deviation 
from the general rule, and such deviation would better serve the 
public interest than strict adherence to the general mle." 

Morrow County School District respeclfully submils that a waiver of program rules is 
particularly appropriate in the instant (.;ase. Principles of equity as \-Vel! as the potential for 
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extreme hardship warrant a deviation from the general rules tn favor of the public interest. 
Arguments in favor of a waiver arc set forth below. 

1. The Facts of This Case Make Sh·ict Compliance with the Ruling in Ma.,termlnd 
Inconsistent with the Public Interest 

A. MCSD Devoted Sign~ficant Time to Ensuring that it was in Compliance with 
the Ever~Changing E~rate Rules and Regulations Such That the Equities 
Weigh in .Favor of Waiver 

In 2005, the FCC <H.:knowlcdged that ''the E-ratc program is fmught with complexity fi·om 
the perspective of beneficiaries. and the program rules and guidelines have changed many 
times."6 The Commission was concerned that "the complexity of the application process leads 
some small schools and libraries to choose not to participate in the E-rate program."' 

These concerns were even more pronounced in the early years of the program, when 
school districts, especially small and rural ones, wen.: grappling >vith the complexities of the E­
ratc program. MCSD tasked rv·tr. Arbogast with devoting time and resuurct:s to navigating thl.' 
day-to-day E-rate activities, including the Form 4 70 application process and keeping abreast of 
the evolving rules and regulations. See Ex. 28 (Anderson Decl. at ,!~18-20); Ex 29 (Lorenz DecL 
at ~12). Without Mr. Arbogast's dedication. MCSD would not have been able to participate at all 
in the E~rate program. M.r. Arbogast was the only MCSD employee with the expertise ncce:-;sary 
to even attempt compliance with all program directives. S'ee Ex. 28 (Anderson Dec!. at ~20). 

When MCSD first began soliciting bids for its E-rate eligible products and services, it 
became clear that the district's remote location was a disadvantage. Indeed. it was several years 
before any Service Providers responded to any of MCSD's Form 470 postings. .See Ex. 28 
(Ander:son DecL at ~~21-22). As required by the FCC, MCSD waited 28 days bcf()rc selecting a 
vendor for its E-rate eligible products and services. In this time period and in order to obtain the 
best price for products and services, MCSD placed a call for bids in the local new·spaper. See 
Ex. 28 (Anderson Dec!. at ~~23 ). Many times neither the Form 4 70 nor the newspaper 
advertisement \Voutd result in any bidders. MCSD had to take the initiative and directly contact 

6 
Request for Waiver by Greenfield Public School District, CC Docket No. 02-6, Order, File Nos. SLD-431911, 

SLD·431!29, DA 06-487 (Feb. 28, 2006), citing Comprehensive RevJew ol Universul Sen•ice Fund. Management, 
Adminisrration, and Oversight, Federal-Stale Joint Board on Universal Service, School.~ and L1brarres Univ<:rsal 
Service Support lvleclumism. Rural Health Care Support A.fechanism. U{eline and Link Up. Chang<!s to the Board(),( 
Directors for the National Exchange Carrier Association, fnc., WC Docket Nos. 05-195, 02-60, 03-109. CC Dockt:t 
Nos. 96-45, 02-6, 97-21, Notice of Proposed Rulcmaking and Further Notice of Proposed Rulemaking, 20 FCC Red 
11308 (2005). 
\'omprehensive R~;·vi<!W of l!nivers<ll Service Fund, ,Jvfanagement. Administration. and Oversighl. Federal-State 
Joint Board on Universal 5-,'ervice. Schools and Libraries Universal Service Suppon A.fechanism, Rural Health Care 
Support Aiechanism, Lifeline and Unk-Up, Changes to the Board of Directors ji;r the National Exchange Carrier 
Association. Inc .. WC Docket Nos. 05·195, 02-60. 03- I 09. CC Docket Nos. 96-45. 02-6. 97-21. Notice of Proposed 
Rulemakmg and Further Noutc:: ot Proposed Rulernaking, 20 FCC RnJ 1!30~ (2005 J. 
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various vendors for quotes. S'ee Ex. 28 (Andersun Dct:l. at ~24). As :\BS was the only Cisco 
authorized vendor in the area and one of the only businesses in Morrow County equipped to 
provide the technological products and services the school district required, MCSD would otten 
request a quote from ABS. 

Concerned about the potential conf1ict of interest, Mr. Arbogast sat down \Vith Rhonda 
Lorenz (MCSD's Business Manager) and Julie Ashbeck (MCSD's Human Resources Director) to 

consult Oregon state competitive bidding laws and MCSD policy. See Ex. 29 (Lorenz Dec!. at 
,[14). The conclusion of that meeting was that ABS was not prohibited from bidding on E-rate 
eligible services. This understanding was consistent with Oregon Revised Statutes 279C and 
244.120, as well as MCSD's policy that a person is not automatically disqualif1cd from 
contracting with MCSD because of his position as an employee of the school district. See Ex. 28 
{Anderson Dec!. at ,i,i26-27); Ex. 29 (Lorenz Dec!. at ,I 15). 

Mr. Arbogast declared publicly his potential con!lict of interesl. Sec Ex. 28 (Anderson 
DecL at~ 26-27). By doing so, Mr. Arbogast complied with state law, leading to the presumption 
that the bidding process was lawful.8 Additionally, lvlr. Arbogast did not ho.ve the J.utbority tu 
select the winning vendor; that was the responsibility of the superintendent and the t\iiCSD 
Board. See Ex. 28 (Anderson Dec!. at ~31 ). To eliminate any further perceived impropriety. 
ABS did not make a profit on E~rate goods/services provided to MCSD. See Ex. 28 (Anderson 
Dec!. at ~30). These facts prove that MCSD made every effort to comply with federal and state 
lmvs. See Ex. 29 (Lorenz Dec!. at ,19). 

Although Mastermind has now made it clear that the contact person on the Form 4 70 may 
not be associated with a Service Provider who participates in the competitive bidding process, 
during the application process for Funding Year 2001, MCSD was not aware of and did not have 
access to this information. See Ex. 28 (Anderson Dec!. at ,34). MCSD was not assisted \Vith E­
rate compliance by attorneys or E-rate consultants or experts. As a smalL rural school district, 
staying abreast of the ever-changing rules was a task that was quite difficult and perhaps beyond 
the abilities of Mr. Arbogast and the various secretaries who assisted him. Further. MCSD 
believed that it went beyond what was required by the prograrn in ensuring that there was a 
competitive bidding process. It did so by securing rnore than one quote, and taking great care to 
ensure that the fact that the school district was forced to rely on ABS to bid for services did not 
affect the fairness ofthe competitive bidding process. 

B. There Is No Evidence of Waste, Fraucl. Abuse, Jl,.fisuse of Funds, or a 
Failure to Adhere to Core Program Requirements 

R Disclosure of conflict is required by Oregon Revised Statute §244.120(c). See also. Request /iJr Waiver bv Slate of 
Wvoming Department of Administration and fn/brmarion. Ch<~venne. ~(voming. CC Docket No 02-6, Order. File 
Nos. SL.D-202111, 218236, DA 06-484 (February 28, 2006) (finding that "there is a presumption that if an entity is 
in compliance with state procurement law, that the competitive bidd1ng proce~b 1s la1vful an<J 111 compliance with our 
rules"). 
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As the Conunission has statcJ. "the cumpetttJvc bidding rules an.: a central knet of 
program funding and a tool for preventing waste, fraud, and abuse."'> Although USAC c1aims 
that MCSD has violated the competitive bidding rules. there is no evidence or suggestion of 
waste, fraud, abuse, misuse of funds, or a failure to adhere to core program requirements. ABS 
never received any disbursement of funds for Funding Year 2001 and. because it vvas not a E­
rate Service Provider, could not have received such disbursements. The FCC has been inclined 
to waive program violations in narrow instances \Vhere there is a violation that does not 
undermine "the statutory goal mandated by Congress of preserving and advancing universal 
service among schools and libraries most in need of support." Request for Review and/or Waiver 
by Glendale Unij{ed School District, Glendale. Cal(fhrnia, CC Docket No. 02-6, Order, File No. 
SLD-143548, DA 06-244 (February· 1, 2006). Because MCSD did not receive rnany bids for any 
of their E-rate eligible products and services, there was no way for Mr. Arbogast to taint the 
competitive bidding process. S'ee Ex. 28 (.1\nderson Dec!. at ~22 and ~jJI ). On the contrary, both 
MCSD and Mr. Arbogast were focused on making sure the process was as competitive as 
possible in an effort to supply the school district vvith the tools needed to compete in the age of 
technology. See Ex. 29 (Lorenz Decl. at ~6 and ,9). 

When I'v'lCSD was made aware of the per sc competitive bidding violation in a Funding 
Commitment Decision Letter from USAC dated June 2002 denying all funding requested for 
Funding Year 2002, it had already ceased soliciting bids from ABS. To ensure future program 
compliance, MCSD began working with the Umatilla-Morrow Education Service District. an 
outside entity that specializes in assisting applicants with the [~-rate application process. 
However, since Funding Year 2002 was the first time MCSD was made aware of the ;\fastermind 
violation, there was no way to go back and correct the violation for Funding Year 200 I. 

C. The Potential for Extreme Hart/ship Weighs in Favor c~l J·Vaiver 

As stated earlier, MCSD is an extremely disadvantaged school district located in rural 
Oregon and serves 2,300 students. The majority of those students arc eligible for the National 
School Lunch Program. S'ee Ex. 27 (Dirksen Decl. at ~7). When MCSD developed its budget for 
the 2008-2009 school year, it faced a nearly $1 million toss in federal and English Language 
Learner ADM funding vvhile also facing an increase in expenses. Ex. 19 (MCSD 2008-2009 
Budget Message). This revenue loss will significantly afiect the quality of education available to 
the students in the district. Additionally, the MCSD faced several large, necessary maintenance 
projects that undercut the budget as well as the district's reserves. /d. l f MCSD is forced to 
rescind over $1.45 million in funding, there is no way that the school district would be able to 
recover. ft is likely that there would be extreme personnel cuts and a drastic reduction in 
programming for the already disadvantaged students, and a real possibility that the school district 
would be forced to cease its operations. This result would not be in the public interest nor would 
it be consistent with the intent of theE-rate prograrrL 

~See. In rhe Matter o/Reqw!stsfor Waiver oflhr: Dectsion o/lfw Universul s.~rv1ce Admrmstrator t>y Adams Co11fllr 

School DJSfm:r 14. C. ·ommerce Clry ( "olorado c·c Docket No. 02-6, Order. File Nos-. SLD-425151, 425211, 4.?530.\. 
4:!5352, 426285, el a/ (March 18, 2007) 

16 



Marlene H. Dortch, Secretary 
July 21,2011 

• Page 17 

• 

• 

Due to the unique circumstances in this case, MCSD respectfully requests a waiver of the 
alleged program violation. Under the particular facts of this case, MCSD believes that the 
rescission of funds disbursed during Funding Year 200 l would be contrary to the purposes of 
Section 254(h) of the ·relecommunications Act of 1996 and would be contrary to the public 
interest. 

VI. CONCLUSION ANl) PRAYER FOR RELIEF 

Morrow County School District requests that the Federal Communications Commission 
overturn the June 28,2007 decisions of the Schools and Libraries Division of the Universal 
Service Administrative Company, which denied the appeals of the Commitment Adjustment 
Letters requesting rescission of $1.45 million in funds disbursed in Funding Y car 200 I for 
Funding Request Numbers 633073, 633208, 628103, 627104, 628321,62870 I, 628804, and 
629069. MCSD seeks this relief based on 47 C.F.R. §§ 54.719(c) and 54.722. Contrary to 
USAC's decisions in these cases. MCSD did not violate the competitive bidding rules because 
ABS was not an £-rate cllgible Service Provider during Funding Y t:ar 2001, and therefore i'vlr. 
Arbogast's signature on the Form 470 was not contrary to USAC rules; MCSD did not surrender 
control of the bidding process to a Service Provider; and the competitive bidding process was 
fair and open. In the alternative, MCSD requests a waiver of relevant FCC policy, rules and/or 
deadlines because strict compliance •vith USAC guidelines in this case would be inconsistent 
with the intent of theE-Rate program, against public interest, and would cause extreme hardship 
on the school district. 

Attachments 

Respectfully submitted, 

Ryan S. Spiegel, 
WINSTON & STRAWN LLP 
1700 K Street, N.W. 
Washington, D.C. 20006 
Tel. (202) 282-5000 
Fax (202) 282-5100 
email: r.w.!.cgel(c_i),wjJ1Ston.cgm 
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CERTIFICATE OF SERVICE 

1, RyanS. Spiegel, an attorney, hereby certify that on July 21,2011, I caused one original 

and one copy of the foregoing Letter of Appeal in the matter of Request for Review by Morrow 

County School District of Decision of Universal Service Administrator to be served by personal 

delivery on the Secretary of the Federal Communications Commission at the address below: 

Federal Communications Commission 
Office of the Secretary 
236 Massachusetts Avenue, NE, Suite 110 
Washington, DC 20002 

I also certify that I have this day caused one copy of this Letter of Appeal to be sent to the 

Universal Service Administrative Company by FedEx: to the address below: 

Date: July 21, 2011 

High Cost Low Income Division 
Universal Service Administrative Company 
2000 L Street NW, Suite 200 
Washington, DC 20036 

RyanS. Spiegel, Esq. 
Counsel for Morrow County School District 
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MCSD FCC Appeal Exhibit List 

I. Notification of Commitment Adjustment Letters frorn USAC to MCSD, March 8, 20117 
a. CenturyTel of Eastern Oregon, Inc. 
b. Q>vcst Corporation 
c. Shared Communications Serv·ices, Inc. 
d. Cingular Wireless 
e. Morrow Development Corp. 

2. Letters of Appeal from MCSD to USAC April 25, 2007 
a. CenturyTcl of Eastern Oregon, Inc. 
b. Qwest Corporation 
c. Shared Communications Services, Inc. 
d. Cingular Wireless 
e. Morrow Development Corp. 

3. Administrator's Decision on Appeal re: Application No. 254806, June 28. 2007 
4. Administrator's Decision on Appeal re: Application No. 24 7557, June 28, 2007 
5. Notice of fntent to Pile Appeal to FCC. July 30. 2007 
6. FCC Appeal Letter, August 24, 2007 
7. Nate Arbogast's Resume 
8. Service Provider Annual Certification status for ABS for 1998. 1999,2000,2001, and 2002 
9. MCSD District Purchasing policy. adopted October 12, !998 
10. Oregon Revised Statutes §244.!20 
II. Nate Arbogast's Letter of Resignation from Arbogast Business Services, August l, 200 l 
12. Form 4 73 Instructions 
13. fVICSD Funding Year 2001 Fonn 470 
14. Announcement for Call for Bids published in Heppner Gazette-Times, January l 0, 2001 
15. Solicitation emails from MCSD requesting quote for high speed internet service, January 

200 l, and MCSD quote for OC3 internet service for 8 Morrow County schools. 
16. Letter from MCSD to USAC re: Spin Correction Request 
17. USAC Guidelines, Chapter 5 
18. MCSD Funding Year 2001 Forms 471 
19. MCSD 2008-2009 Budget Message 
20. Oregon Revised Statutes § 279C.414 
21. 47 C.F.R §54.504. FCC Requests for services. 
22. May 9, 1996 Letter from Nate Arbogast to Julie Ashbeck re: Interest in Computer 

Technician/Software Specialist position 
23. Arbogast Employment Contract, signed by Superintendent Starr on 7/10/96 and by Scott 

Bauska, Chairman of the School Board on 7/8/96 
24. 96-97 Goals & Criteria, Nate Arbogast 
25. Morrow County School District Job Description for Computer Technician, signed 9/8/98 by 

Nate Arbogast 
26. Minutes from Executive Session Board Meeting, Nate Arbogast's Presentation to the Roard, 

August 20, 200 I 
27. Declaration of Dirk Dirksen 
28. Declaration of Bruce Anderson 
29. Dcctaration of Rhonda Lorenz 
30. Agreement between MCSD and MDC for High Speed Internet Access Project, August 20, 

2001 . 
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Notification of Commitment Adjustment Letters 
From USAC to MCSD 

March 8, 2007 



• 

• 

• 

USAC 
Schools & Librar·ies Division 

Notification of Commitment Adjustment Letter 

Funding Year 2001: 7/01/2001 - 6/30/2002 

March 8, 2007 

Nate Arbogast 
MORROW COUNTY SCHOOL DIST I 
270 W J\:IAIN ST 
LEXINGTON, OR 97839 

Re: Form 471 Application Number: 

Funding Year: 

Applicant's Form Identifier: 

Billed Entity Number: 

FCC Rcgistntion Number: 

SPIN Name: 

254806 

2001 

MCSDOl021SP 

145127 

0012534509 

Morrow Development Cor·p 

Service f)rovider Contact Person: Eileen Hendricks 

Our routine review of Schools and Libraries Program funding commitments has revealed 
certain applications \Vhere funds were committed in violation of program rules. 

ln order to be sure that no funds are used in violation of program rules. the Universal Scrv1ce 
Administrative Company (USAC) must now adjust your overall funding commitment. The 
purpose of this letter is to make the adjustments to your funding commitment required by 
program mles, and to give you an opportunity to appeal this decision. USAC has determined 
the applicant is responsible for all or some of the program rule violations. Therefore, the 
applicant is responsible to repay all or some of the funds disbursed in error (1f any). 

This is NO'r a hill. If recovery of disbursed funds is required, Lhc next step in the recovery 
process is for USAC to issue you a Demand Payment Letter. The balance of the debt will be 
due within ,10 days of the Demand Payment Letter. Failure to pay the debt within 30 days from 
the date of the Demand Payment Letter could result in interest, late payment fees, 
administrative charges and implementation of the "Red Light Rule.'' Please see the 
"lnfonnational Notice to All Universal Service Fund Contributors, Beneficiaries, and Service 
Providers'' at http :1/www .uni versa lservi ce.org/fund-administration/tools/latest­
news.aspx#083104 f{Jr more intbnnation regarding the consequences of not paying the debt in 
a timely manner, 
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TO APPEAL THIS DECISION: 

If you wish to appeal the Comrnitment Adjustment Decision indicated in this letter, your 
appeal must be received or postmarked within 60 days of the date of this letter. Failure to 
meet this requirement \vill result in autornatic dismissal of your appeal. In your letter of 
appeal: 

I. Include the name, address, telephone number, fax number, and e-mail address (if 
available) for the person who can most readily discuss this appeal with us. 

2. State outright that your letter is an appeaL Jdenti fy the date of the Notification of 
Commitment Adjustment Letter and the Funding Request Numbers you are appealing. 
Your letter of appeal must include the Billed Entity Name, the Form 4 71 Application 
Number, Billed Entity Number, and FCC Registration Number (FCC RN) from the top of 
your letter. 

}. When explaining your appeal, copy the language or text from the Notil1cation of 
Commitment Adjustment Letter that is the subject of your appeal to allow the SLD to more 
readily understand your appeal and respond appropriately. Please keep your letter specific 
and brief, <md provide documentation to support your appeaL Be sure to keep copies of 
your correspondence and documentation. 

4. Provide an authorized signature on your letter of appeal. 

lf you arc submitting your appeal electronically, please send your appeal to 
appeals@sl.universalservicc.org using your organization's e-mail. If you are submitting your 
appeal on paper, please send your appeal to: Letter of Appeal, Schools and Libraries Division, 
Dept. 125 - Correspondence Unit, I 00 South Jefferson Road, Whippany, NJ 079R l. 

Additional options for filing an appeal can be found in the "Appeals Procedure" posted in the 
Appeals Area of the SLD section of the USAC web site or by contacting the Client Service 
Bureau at l-888-203-81 00. We strongly recommend that you use the electronic appeals 
options. 

While we encourage you to resolve your appeal with the SLD first, you have the option of 
filing an appeal directly with the Federal Communications Commission (FCC). You should 
refer to CC Docket No. 02-6 on the first page of your appeal to the FCC. Your appeal must 
be received or postmarked within 60 days of the date of this Jetter. Failure to meet this 
requirement will result in automatic dismissal of your appeal. If you arc submitting your 
appeal via United States Postal Service, send to: FCC, Office of the Secretary, 445 12th Street 
SW, Washington, DC 20554. Further information and options for filing an appeal directly 
with the FCC can be found in the "Appeals Procedure" posted in the Reference Area of the 
SLD section of the USAC web site, or by contacting the Client Service Bureau. We strongly 
recommend that you use the electronic filing options. 

FUND1NG COMMITMENT ADJUSTMENT REPORT 

On the pages following this letter. we have provided a Funding Commitment Adjustment 
Report (Report) for the Fom1 47 I application cited above. The enclosed Report includes the 
Funding Rt:.!quest Number(s) trorn your application for which adjustments are necessary. 
Immediately preceding the Report, you will find a guide that defines each line or the Report. 
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The SLD is also sending this infonnation to your service provider(s) for infom1ational 
purposes. If USAC has determined the service provider is also responsible for any rule 
violation on these Funding Request Numbers, a separate letter will be sent to the service 
provider detailing the necessary service provider action. 

Please note that ifthe Funds Disbursed to Date amount is Jess than the Adjusted Funding 
Commitment amount, USAC will continue to process properly filed invoices up to the 
Adjusted Funding Conm1itment amount. Please note the Funding Conunitment Adjustment 
Explanation in the attached Report It explains why the funding commitment is being 
reduced. Please ensure that any invoices that you or your service provider submit to USAC 
are consistent with program rules as indicated in the Funding Commitment Adjustment 
Explanation. If the Ftmds Disbursed to Date amount exceeds your Adjusted Funding 
Commitment amount, USAC will have to recover some or all of the disbursed funds. The 
Report explains the exact amount (if any) the applicant is responsible for repaying. 

Schools and Libraries Division 
Universal Services Administrative Company 

cc: Eileen Hendricks 
Morrow Development Corp 
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r\ (jllfDI; 'I 0 THF H fNDfNG C'OMM!Tiv!FNT ;\DJUSTMENT REPOWI' 

A n:port for c;Jch !·.-rate fundmg request from your applicatiOn for wh1ch il cornrmtrncnl adJustment 1~; 

rcqtmcd IS attached to thiS letter. \Vc arc prOVidl!lg the foJiowmg dcfinJIIOilS for the Jtcrns in that 
report 

FUNDING REQUEST NlJl'vtBEI{ (FRN): A Funding Request Number 1s assigned by the SLD to each 
individual request m your Form 4 71 once an applicatiOn has been processed. Th1s number IS used to 
report to applicants and service providers the status of individual discount fundmg requests subm1tted 
on a Form 47!. 

S.ER VICES OR.DERED: The type of service: ordered from tht: service pnlVlder. as shown on Form 47 l 

SPIN (ScrvJce Provider ldcntllicatJon Number): A unique number asstgned by the Umversal ServJCt: 
AdmmJstratJvc Company to service providers seeking payment from the Umversal Service Fund for 
partJcJpatmg mthe universal service support mechanisms. A SPIN is also used to verify delivery of 
serv1ccs and fO arrange for payment. 

SERVICE PROVIDER NAME: The legal name of the service provider. 

CONTRACT NUMBER: The number of the contract between the applicant and the service prov1der. 
Tim; will be present only if a contra(.;! number was provided on your f-orm 471. 

BILLING ACCOUNT NUMBER: The account number that your senncc provnlcr has established with 
you for billing purposes. This will be present only 1f a Billing Account Number was provided on your 
Form 47L 

SITE IDENTIFIER: The Entity Number listed m Form 471, Block 5, ltcrn 22a. This number will only 
be present for ''s1tc sped fie" FRNs. 

ORIGINAL FUNDING COMMITMENT: TI11S represents the ongmal amount of rundmg that SLD had 
re~crved to reimburse you for the approved d1scounts for this service for this fund1ng ycur. 

COM!vtlTMENT ADJUSTMENT AMOUNT: Th1s represents the amount of fundmg that SLD has 
rescmdcd because of program rule violations. 

ADJUSTED FUNDING COMMITMENT: This represents the adJusted total amount of funding that 
SLD has reserved to reimburse for the approved discounts for this service for this funding year. [f this 
amount exceeds the Funds D-isbursed to Date. the SLD will wntinue to process properly filed invotces 
up to the new commitment amount. 

FUNDS DISBURSED TO DATE: This represents the total funds that have been pmd to the identified 
serw:c provider for this FRN as of the date of this letter. 

FUNDS TO BE RECOVERED FROM APPLICANT: Th1s represents the amount of 1mproperly 
disbursed funds to elate as a result of rule vJolation(s) for which the applicant has been determmed to 
be responsible These improperly du;bursed fund;<; will have to be recovered from the applicant. 

FUNDING COMMITMENT ADJUSTMENT EXPLI\NATION: This entry provides an explanation 
of the reason the adJustment was made . 
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DECLARATION OF DIRK DIRKSE~ 

I, Dirk Dirksen, declare under oath, pursuant to 28 U.S.C. § 1746 and 47 C.F.R. § 1.16· 

1. I am currently the Superintendent of the Morrow County School District ("MCSD") 
l am a resident of the State of Oregon and am more than 18 years of age 

2. [ make this Declaration based upon facts within my personal knowledge and a review 
of relevant records of the MCSD. 

3. I was hired as the MCSD Superintendent in 20 ll. Before then, l worked as a 
principal in the school district for 8 years. 

4. Mr. Arbogast resigned from his position as MCSD Technology Coordinator in 
August 2004, before [ became MCSD Superintendent. 

Morrow County Sehool District 

5. MCSD is located in ntra! north central Oregon, bordered on tht! north by the 
Columbia River and the Umatilla National Forest on the southern border. Although 
the county rovers more than 2,000 square miles, the population is only about 11,100 
people. 

6. The district has nine schools and serves the four communities of Boardman, irrigon, 
Heppner and Lexington, We educate 2.300 students in kindergarten through 12th 
grade. The student population in Boardman and Irrigon is diverse and growing with 
the largest minority group being Latino!Hispanic 

7. Morrow County has a poverty rate of 21.6% for those under the age of l S, and an 
overaJI poverty rate of 14 go.·,} The ~~ercemage of students in the school district 
eligible for National Student Lunch Program, an indicator or poverty, was 48% in 
1998: 4 7% in 1999; 49'l/o in 2000; 47%1 in 2001; 56% in 2002; and 61% in 2003 See 
Exhibit 27 (Morrow County: Reduced Price School Lunch Program) 

8. When taken together, the schools that comprise MCSD had a shared E-rate discount 
rate of 73% in 1998, 75% in !999; 75°/o in 2000; and 82% in 2001 

Hiring of Nate Arbogast 

9. Mr. Arbogast was hired by MCSD in 1996. about 15 years before l became MCSD 
Superintendent ,l.,'ee Exhibit 23 (Arbogast Employment Contract $igned by 
Superintendent Starr on 7/10/96 and by Scott Bauska, Chairman of the· School Board 



• on 7/8/96). MCSD Superintendent Chuck Starr, who hired Mr. Arbogast, and under 
whose supervision MCSD'$ fir~t E~rate applications were tiled in 1998, i:; decea~ed 

10. r..tr Arbogast reported directly to the MCSD Superintendent. 

II. Over the course of his employment with MCSD, Mr. Arbogast reported to five 
ditTerent Superintendents. Mr. Arbogast first reported to Superintendent Charles Starr 
( 1996-1999). theu Superintendent Bruce Anderson ( 1999~2002), then Superintendent 
Jack Crippen {2002~2003), then Interim Superintendent George Murdoch (2003-
2004) and then Superintendent Mark Burrows (2004-20 ll ). 

12. To my knowledge, none of the prior MCSD superintendents who supervised Mr. 
Arbogast had any relevant computer experience or extensive knowJedge of the E~rate 
program. This does not surprise me, given the time periods involved (pre-2004). our 
rural geographic location in Oregon and the fact that the job of MCSD superintendent 
includes a broad set of duties akin to a Chief Executive Officer with responsibility for 
all schools and employees in the school district. 

13 The Form 470 at issue was filed in Dt..-cember 2000, approximately 11 years ago. See 
Exhibit lJ (FY 2001 Form 470). 

The Competitive Bidding Process 

14. To the best of my knowledge, rhe E-rate competitive bidding process, including 
vendor selection and contract award decisions, has always been controlled by the 
MCSD Superintendent and the Morrow County Board of Directors. 

15. Since 2005, MCSD has contracted with the Umatilla Morrow Education Service 
District to process our E-rate applications and other papenvork In Oregon, 
Education Service Districts provide various services to small school districts that 
cannnt afford to provide those services through the employees of the school district 
itself MCSD is confident in the professionalism of the Umatilla Morrow Education 
Service District with respect toE-rate compliance 

MCSD Cannot Repay the E"Rate Funds 

16. With respect to the E~rate services that USAC seeks reimbursement for, MCSD never 
received those monies directly. MCSD received the ~ervices provided by the Service 
Providers. Those services, such as high speed internet services, were consumoo many 
years ago in 200 l-2002. Given the nature of the program_ there is nothing tangible 
for MCSD to sell off to be able to repay the government. 

17. Should MCSD be forced to pay USAC the amounts demanded, MCSD will be forced 
to sdl school properties and lands anJ shut down schools. h goes without ~aying rhat 
this would have a disastrous and lrr~parable negative impact on MCSD's ability to 
educate the children living within this school district 



• 
I declare under penalty of perjury that the foregoing is true and corre<..1. 

l 

Executed on -~1/JJ---· 20 l i 

Dirk Dirksen 
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I, Bruce Andt:r.~on, declare under oath, pursuant lo 28 U.S C. § 1746 and 47 C.P.R. ~ 

i. J wa:) the )upt:rimcnJeni of ch~ Morrow County S..:hool District ("MCSLY) l'mm July 
I, 1999 LPHil June 30, 2002, wllen I retired I am a rcs,Jent of the SL<HC ol Oregon 
and ilf11 111om~ th;Jn 18 y~<ll'S ol age 

'"~ L make thh Det:la.nHion h:t">ed upon facts within my personuJ knowledge and a review 
of re!t:vanl record~ ot' the MCSD 

3. After being dt·ul'teJ inro thr: US military, f worked for ;,everal ye<Jn; in <L ~eric:. ol 
small (at the tinte) tvwns in Northi.!rn Callforniu. I wu~ i:!n agriculture Jnsuuctor, u 
vo,;ationul \:XIucu\01' in rvtodc:sto, Caltlorni<~; lhc. a;;sist<~rH tu lhe Supcrintend0nl in 

Shastu Cuunty, Ca!ifornw; unJ 11 Sd10ol Administrator 1n Redding, Culifornnt 

4. Then, I W(·f'keJ :.~sa SuperitHendent in Oregon public sl;hooh for 23 years. !rom 1979 
to 2002 I held lhe followmg Supenntendcni position,· Adri;.w, 01·egon t'ron1 1979-
1982; Col1on. Oregon !'rom 1983·1008, Tillumook Coumy, Oregon from !:!88-1992; 
Crook Co1t1Hy, Oregon !rom !99'2-199';1; and tinalty, Morrow CoLinty, Oregon fron1 

1999-2002 A. II of these school d1sLrit:ls were. <:~llhi! time, small and relatively run:tl 

5. ! retired fwm i'vlCSD in 2()02, and wn sl\11 retired 

Hiring of Nat{! Arlxlgast 

6 Mr. Arbo;~<!S{ wu:~ hired hy MCSI) 10 1996, whkh wu:-- before I became 
Superintendent in ! 999. Tht; (hen-current MCSI) Supc:rintendenl., Churks ("Chm:k") 
Starr hired Mr. Arboga.'>\ 

7. FormerS llJieri ntend.:mt St;;JC!' L'> now deceased. 

S. B<t.,ed on rny reVt\.!W uf MC.SU tiles, M!'. /\rhogrtSl submmerJ hi~ n:.,um~;; anJ cover 
letter in res1)on;,e roan udvediselllerll !'or rhe Tt>chnology Coorclin<:.~tor po:,flion, H.nd in 
h1;.; cover !<·.ttcr, he Informed MCSD that he owned h1~ own tt:chnnlogy company, 
Arbogast Businc;..:-. Servn.::L:c. i"ABS"J. '>'ei! Exi1ib1l 22 (Letter from Nate Arbugu.<;r to 
Juiie A-;ilb(·c:k, Personnel, MCSD, May Y, 1996) 

9. Hat>edtrt:', vte·.v '" 
normal 1\1( -.;I) p:' ·t'rlu 
s..:hoo1 [, 
Contrac1. ;: 
of' the t$oanl on 7/?.)/96 L 

, MCSO hin~d Mi'. Arbog;tsl l!(;curdmg ro 
D E~c:ard upproved Mr Arbog;.~.sl's hiring t:t( the 

:I 1 1 Y<ih See Exhibit 23 ( Arboga"t En1ploymem 
Sun on 7/10/96 a(ld hy Scort Bausku, Chairm<.~n 



10. tv!: A1ht ga;l repcnicd to the 1\!CSD .Superirncnuent Pi'JOI tu tny t<.:nn ;c, 
SdpcnrilcJ;ueni, 1'v1r. Arbog<~st 1epurtt:d tu Su[!'=rintendcnt Ch<.~rles StJt'!' who ·.~a~ the 

Super1;1le1•.uent tror11 I 996 tn 199') 

I I During rht time •Yh Arbo!"usl rcporte:J to 111e, trorn I 999 to 2002, I believc\i Lhul Mr 

,.\rbugast W\JS cxtn;mcly quuillieJ for ihc ~~ooillun i1e held. He huJ fi.lf' murc compurer 
experiu:ct th;,m M:yO;Je ebe \\ilO w~>rked for MCSO I pe,·,on~dly hJd very li!tle !•l 

no e:.;per\J'ie lfl comruters, (eCilllt.:dogy or lhe lntem~L My tow kvcl ()I ~.:ompur.cr 
liter'"cy w '" pretty lOilStstont vvith tno:-.1 puhl1c school educJtor:-, in uu: !lJri ot rur'd 
Oregon :;11 that !l:m:. whi,;!i Wit~ ;thoc:r l2 yeur\ ugo. 

12 Ar the (lfll•·· l wu.'i Supe!inlendent. J beiJevell lhar MCSD v:~~ lucky lu ltave ~llyonc un 
sLJ!J' v.M \va:; i.i,'> knowledgcuhk ubou\ comrmers h::> t-,!r Arhogas( 1\1. the t1mc. 
qu::diCied llltiiYtdu<tl., such itS ;\•1r .>\rbcgn,-,t were very rare in our n.md p<H1 oi the 

SU\e. VIr Arh(lgust Wi.b ver~ harcJ.wmking. •md I heli-eve, !i'uly dedicated w bringing 

interne! c.:,, lwulugy 10 MCSD lie.,,."., fmm ;1u: I)H!t oi' the stare, ,1, wu~ il1~ rr~n!ily 

Jlld JJv\:d h~re Wffh he'> wife :;nd chdclren 

I J. When I w t:-, hm:J a:, Supet'lnleildent, l vi!U."> told that Mi .'\rb<Jgd,,l \\Wilt;:d his 0\'vll 

technolcgy cou:puny, Al3S 

i~ i\i the ti,IlC I he~;ame :'v!CSL) Sc~perintendetli in ISJSlY. MCSD wa~ <.~lreitdy 

purticipating Ill the E-ra!e prugr<.~m. C-m\e Wi)', :1 n.;,w rrogram, huving jus\ ~Urted cht: 
year bciort·, in l1JIJ8 

I :'i The i]r,i wne MC'':l!J p~:~ntci~,ated tn thv E. ru:e prog\,l!Tl •xa~ tn 199K, the ycu1 hei'0t1: 1 
w,l.\ h1rvd ;,,\ Swpct'Jili.~Jnuen: TJ1e flr~r ye;u MCSD parlic:ipated 111 E utc wa~ ah(;Ul 

twu year~ iilt(.~r Mr Arbogast w;t.~ IHrec.l hy MCSD <1;; Technology CoorJm:1tor 

16. fl\1111 lilY p.,;r:-;re(.;IIY(~. E-nlle Wd' V~I'Y curnrle..; progrum, wild Vl!l)' fevi \it u~ In tli<.:: 
public ~chi•Oh tn \)Uf' part ol Orego11 knew nJuch ahl)lH J( W~H::i'\ l resigne-d ttom my 

prior SupeJintendenl fJOsitinn 111 Crook CowHy S(.;hool Dl;o,ttiCl. Oregon. they l1dd 11\)l 
yc:t i1egun I\) fl<lrlk:ipdlC i11 f:·rute, ur tl th0y ,lid, I Wi.1.'i not 1nvolv~~d in the p1·oce~ .. , 
Crook C'ou11 t y, Oregon w :Jc; u ho u ITit\d ,-,chooi d i.~li teL. 

17. ,'\;; SuperintendCil( or MCSD, I it.!f!CLioned ~~~ \!1e ;,chool rJi-;tJ'iC::!\ Chiel S,<,c.:cutivr: 

Oi't'll:er and had gen<!l'a! 'uperv,,ory rc>pnn,ihilitie~ uver ull .,.,;hodl·, und ..:rflploye.:~. 

;\-; ''1<.!1, lit)' r~;,pOilsihilt\tt~;, 'Ner<: very hroad und diwr\e li wuukl h;tvc he::n 
Jiiipo-;s!hk fur me to <tllain in derrh knowkdg<: ol F-rat·..: ctnJ ~1111 tullil! my t~th~J 

ttadiliunal tt!:-.pom;ibtllfies a~ SupeJ'IJlll'ndent. Thus, l, und eve1·yonc else al MCSD 
tdied i1euvtly on ;vtr i\rhog,i.'il. a.'> !'echnolugy Coordin<ltOt', for hi~ k!l•)wier.lge of the 

t>J',\[(.; rmgt am. 



IS [ h::d cont,c!etv.:e in vlr /\rhogast s knowledge ot E rate. and hel1cved thal Mr. 
Arlloga.'.! Lried ro u nde,·,tand and keup M CS D i nforrned of the evol •, i ng f>1 <Jl<: rule, 

I(). Dunng illY Lenu1·e <lS Su 11r::nntendcnt, 1 believed that MCSO W<J~ in (ull co111pliance 

with all> ate. k>cal 11n1i E-rure n.J!es. 

20. One of t\l1 .<.\rbO~cJ,t\ usk., ~t' MCSD 'I ecr1nology Coo,·c11nulm wa .... 10 a:,.'>ess the 
technology need~ t;11 MCSD euch year Anocher wsk WJ<; to rill out and 1Ullrnil 
\iCSD'~ Fo1m~ '-\70 lt ()nly mude s.::n-;e lh<tl :Vlr Arhogd>l W'-1~ li.-,ted as MCSD, 
co~Hi.lct v·,·•,un on (!te t-·onr1 470. He W11:. the mu:.l knowledgeable pei'>On ur MCSD 
reg:.~rdmg iv!CSD.., tedmoll)gy piJn, and hl: wus ,\1CSD\ 'I'echno!ogy CoonJiiJ<HOr. 
and the i'v!CSO empl<.,yee l'.:~porhJble tot' day-to-t..L1y E-mle ucuvitie:; 11 woulu not 

have mud·c 'ie!l.sc for MCSD ro l1~t another MCSU crnployc:e U.'> the form 470 r.:ontw.:l 
per'ion 

21. MCSD is located <ll :1 remute and nmo1l ;uew ot Oregon Due tn our rural lc•cauon Jnd 
the rel<tlive!y .~rmdl 'ii.i'.c ol ()Ur ,cht)O! ui<;t!'Jc't, then: were very kw technology anJ 
li\W!Ilel Clli\I[Ji.!l11~'· Lhat Wl:re ,,.,1!\ing OJ' ubk to wmk with rile ~-od1ool dl~li·!,:( ul the 

time. Some cOittpi.!lllc.'> W••uld no1 dcul with MCSD heCdLL'>e lv!CSD d1d rot hdve 

enough tC,)IT\[llllCI'I U\el~. 

:\lCSD fol' higge1 tirm-; 
rroviders 10 MC'SD 

Jnd there ~illlpiy wa:-- not. enuugh revenue to lK tn:.Jdc m 
It wa., ulway., llil uphill bclllle aUr<.!CtlllQ. E-:·<I!C ~i:Tv·icc 

?2 UUi'l(lg ill( ricsl fev, year~ ot' il1e E-r;t((; pn>t::i't!fll, MCSO ne\;(;f rec;e!V>;.'U .Iii) hich lfl 

re.,pon,-,e li' it~ Form 47(h 

23 In comp!ti!<hC ~ov1th 01eg<\f1 .c;Ltre L, .•, .Jtld :vH 'SO poit(.:y, \lCSD im.lud~::d ~~call tor 

btd:o i'ur [ 1dlc e)1~1hle pruJucL'· and ,ervlt:c:''> in the loccll Ji'-''·' "l''tpct !l11:- me;hud 
S<:'ltlom re.;,;,iiled in hid cesrOiht:s 

24 l'o comply with Oreg011 sldte luw on pmchu~ing. und tn ;wder (,'J l!n.~urc Lhx MCSD 
recci 1 cJ th·~ h.;,,( pn·~e.s, illilrc.:c hid', wc::·e not recet ved. M CS D wouiJ coilUJC( eltgihk 
SePitce Pr1 >vider..; tu :·equt.:~( u ljUtlr.e Se"' Exhihi\ 20 (()p.;~on i{~Cvt~~d Sl<llUte' ~ 

279C•tl4) !'vh Arhog:~~l re,-lnrmed !hi\ I'C\k 

2'i. Wheil the-. [ -IJte progr<~Jrl hegan in i')9X ABS 'N\l!'> Lhc only Ctscu-auttwri;ec! pannc1 

in Murrmv C:PU11h· At rl~c· ltJiit: ('~;co held th.;; patent (,,, the 1\JU\Ch rc:qu1red l)y 
MCSD i\ddiliotLuly. w; noted. there wt:re very f('.W technol(lgy <.:ornp.ti\J..::-. \~1!!1ng i•t 

.1hle C1) bill ••n rYIC'SD wmk 

'26 AI \110 ltme. Oregon l<~w anrJ .\1CSD 1 h l ,, h pn·' d '1z' :i<•'c,Jh.i• 

whe11" MC'-:iD ~~n:pioyee ~ought to <..:on ".,, <h-'" ,i: 

i'liCJUll'ed l'.! pUblicly dllllOUiice iliv connict iii irlki'ec;; ·:'\; i11dc h:n,cl! r'r ,,:; 
dect:-.ton-nwking IL:srnnsihiliry relal'~d w tl:c ,,,;,1u,;:,t;.:d f-''''d '' Hid!•. '"''"Ice. ,\l: 
Arhogdsl i'oi(Owed this rmceiJurc: !'or hids 'iUbtnilterl by ABS 



27. i\JlLtt<Jllidly. the MCSD Purctwsmg eoltcy ;,!'!ted that ;vfC::iD couiJ not ex.c:lude ASS 
!'rom .ourmiHing u biJ just f>eGduse M: A.rb<•ga.\1 '"''J' d lv!CSU cntpk•ycc ~J~ ::.k 
Lhc pOl'cl>\llli t;UllfliC[ of llllere.,r wa-; (bCI(lsed, WhiCh il W~js s~~: Exh!hil () (rvlill!'OW 

County Sc.:hool UJstnc.:t ru!Jcy, "Du,tnct Pun.:ha~ing", paiagn,f.Jh 12. :.Jdoptcd 
I CJ! 12/SJS 1 

18. I di;>C'''':d ri:e t;;\Ut: ul •Nhcthc, .:\[).S could pcrnti.,sibly h1d on MCSD t: C\tle wuck 
wtth l{i1c nch Loren:r, the v1CSI) l3u:-.ine,,; Mall<iger We ugr~ed lho.lt rhete WJ\ no 
f.:>i'Ohthiti•·n on ADS hicldlflg on E-r:uc work ot non·E-1ate work tor rvtCSD 

2\) As such, 'V1CSD soi,ciced quai~.:'. dl1cl btlb t't·on1 ASS for bo<h l:..r<tte eligible and non­
E-r:He- eligJbi<.:: rrcducls and ~(':)"Vice.). Mr Arbogast informed the Count; School 
Distri.;:t Bouni cl the potcnual contl[cl!.; ot intere6l und MCSlJ nwde <.d! ne~:essary 

eftons tu exc:Jude Mr. ,<\;bogdst frl.itll the l1icl reading and .,;election proce):,. See 
Exiltbll 21, (.A.u~usl 20. 100 I rvli!!L!Ic\ h'(JJI\ t:x-:cui.!VC Ses~t(>fl B(Jwd McetJn<S ~'''ilk 

A: hoga:,r'-.. Presl1nldt!Orl l<J rtl<~ B''"'i\l} 

3() i\\ the ttrlle, t t'c·•;iev.,eJ uncumenr. lr\lm ABS dlttl proved lu my ~uli;Ltcl,on \iut At3S 
w~t' nor il.'-iking <.t prold on the f:-r<th! pruduc:t;/-;ervice·-; J\ rmvidcd tu ;\tiCS[) 

i i Ar Jil tim,;s dunng my lcnure <t> •\1CSD Sup,:rintcr.dent, Meso· . ., E-r:He con~p0Litive 
htdd1ng pt'Ol'l!'' iitdudin;; vet:J\lt ~clcuic'J\ und cunl!'<K\ aw•trcl dc,:t...;:uns, was 
id(:H·wtely nmrr•.:dlt~d hy Hie 111 1!1} rok C~:, tile MC:SD Supcrimendc!tl unct the lvlurn>w 
County School Distt'!Cl BoutU AI no rinw did! ur· MCSD rcJinljUi:Sil cnnuul ot tl1e 
btdJi11g p1oc.:~:s:> ro :v\t Arbogu..,i Mr ."\rbopsr w:.J~ un employt>.e of MCSD v .. ho 
l'l::poned t(• me Although iVIr Arboga .... L ;xcporec! the b·rute paper work und pcrf,,rrncd 
tile k,!i'AOI :'- Jut k• his po-,itinn u~ (\,[(SI l's T·~ctwo!(;gy Cu,,rd1nalur, he Y>JC'i nut t,h,:; 

deci~ion nHkcr on h'I\Jdi' ,,<:l.:ctlvn or conlruct HWd!\1;-,. 

Funding Ye<tr 2001 

;2 Durill):l f·u•1ding Yc;H 200 I, ;JI.Iet rcceiv:ng nn bids j(OIIl eitht::r Lilc ptP>ill!g of tl1e 
rurm 470 •lr Lhe new~paper cJdvcrli>Cttlcrt udling t'm \1id:,, MCSD asl\.cd ABS to btci 
un :Hl E-1·w.! eligihlc high •.peed i!lletncl pn>je\:1 fu: ~;J('SI) 

3J ln r'Uildlng '(cur 2()()1 the birJ !c\.CI'1cd l:un !.\8S W"'' li1C iOWcol, tulluwd hy tht: (iliJ 

t'l:Ceivecl !', !111 i\llfll'l\iw /')c;>ve!Pplllr.:nt Cwpur;.tiil;ll (''MDC") ~·ICSD t~i'>(l -;cdtCl(Cd 

btJ., fi·um (.lwe.">t anci l) UN FT 

.14 At the ume l Jtd nut know Lil'd tl w,)uld btc Wl 1-'.-nHL! I'Uk~ vioiHtion lur ASS l\J bid 
on E-!'a\c p'oduct\ un~i S8i"VJC>.;:-. To my krli>wledge, oo one within M('SD knl!w lhal 
l!li:'i Wd.\ <~ j1mh!en1 i h~l1evcd MCSD wa' 1n compliance with Or¢::gon :Jfld tv1(SD 
I'Oitcy. ;.~nd 'N«s not ,.tWUt't:: 01 W1'y uthcr tltk that would prohibit th1~. So, rile MCSD 
Boord :.md I evctluated the lwJ, rcc~.:'i'-c:d :,nd chu~e ABS <1~ the vendor !'zJI the h1g!t 
:.peed 1r1terner accec;0 projeCt 



35. On lu.nt1ary 18, 2001, MCSD filed a Form 471 for funding Yeur 2001, which 
included llle conlract tor htgh speed interne( with ,'\B~ See r:xhibit 18 (MCSD 
f'undir~g Year2001 fiorms471) 

36. Before completing uny of the contn:H.:tei:!-l'ur :;crvi<.:es, ABS informed MCSD thut it 
would n<>t be uble lll cowplecc Lhe pruject My understanding wa:; tlwt ABS was no( 
big enou~h. with enough capital ro do u!l of whur MCSD needed 

37 MCSD S•)ught out a !'c!pli.!cecuent cumpany for the hJgh 'ipceu imernet <Kcess projecL 
MDC w;1s the onJy interested <.:ompuny able to meet the school dtsLrlct's need.\ On 
August 20, 2001, MCSD entered tnw an agreement with MDC to complett~ the high 
speed int~rnet access proJe~L See Exhibit 30 (Agreement between MCSD und MDC 
for High Speed lmernet A<.:r.:es~ Project). 

38. On Octol•l::r II. 2001. MCSD conweted USAC request1ng ·~SPIN ;;:haoge for \he high 
spet:d Jf1Cl met a<:cess pmjeCt frotn ABS to 1\.fDC See E,x hibit !6 (Letter frotJI MCSD 
to US.'\C re: Spin Corr!!cCJOn Request). 

I declar~;: undtr penulty of perJury rhul the foregoing is rrue and corre<.:t. 

Excr.:uted on Z - I f: ·' 20 I I 

8ru<.:e Anderson 
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DECLARATION OF RHONDA LOREN'Z 

[,Rhonda Lorenz, declare under oath, pursuant to 28 U S.C.§ 1746 and 47 C.F.R § L 16 

1. I recently retired as the Business Manager for the Morrow County School District 
("MCSD"). I am a resident ofthe State of Oregon and am more than 18 years of age. 

2. I make this Declaration based upon facts within my personal knowledge and a review 
of the relevant records of the MCSD. 

3 I worked for MCSD for approximately 2 9 years, slnce 1982. 

4. From 1987-1989, I served as the business manager ofMCSD ln 2000. f returned to 
th<~ position of MCSD business manager and remained in thal rpl<' Hntll I retir~:d l 
reported to the Superintendent. The role of the business marK<ger indtJJcs hdpHtg to 
develop budgets, advising tbe Superintendent on budgets, as wdl a,-; '"--1Ulc contra..:t 

negotiations and other tasks. 

5 [have a high school diploma. I do not ha'l~ a college degree. 

6. MCSD did not have a computer network system prior to lV1r. Arbogast's hiring by the 
district in t 996. MCS D had approximately I 00 computers when tvtr. Arbogast was 
hired, and by the time he resigned, more than 700 computers were connected to the 
MCSD net.vork system-

Hiring of Nate Arbogast 

7, Mr. AJ:bogast was hired by \-(CSD as the Technology Coordinator ln July of 1996. 

8 At the time, Charles (Chuck) Slan was the Superintt:'lndent of MCSD <JIHl Mr. 
Arbogast's direct supervisor. l\tk Starr is now deceased. 

9. Based on my revie\v of the MCSD records, Mr. Arbogast's duties upon hiring 
included facilitating and implementing LocaJ Area Networks (LAN) and Wide Area 
Networks (WAN), coordinating and providing sofh.vare training, coordinating 
instal.lation of atl software, and maintaining a high level of computer-related traioing 
for employees ofMCSO ~\ee Exhibit 24 (96-97 Goals & Criteria, Nate Arbogast). 

E-rate 

!0 Vv'hen tbt: E·ri:Uc progr-lm begau in 1998, :'vir Arbogast, •.vas respon~'1ibk for dral'tiog 
the district's technology plan and the E-rate appucation process. His job description 
for 1998 included to c•Jordinate E-rarc documentation, See Exhibit 25 (M•Jrrow 
County School District Job Description for Computer Technician. signed 9/8/98 by 
Nate Arbogast). 
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1!. Mr Arbogast did not receive any formal or infonnal training onE-rate from MCSD. 
tviy understanding was that he learned the E-ratc process on his own., and would 
contact the E-rate helpline and the USAC website for guidance. 

12. Due to the complexity of the E rate application process, the MCSD relied on l'vfr. 
Arbogast's technological expertise to ensure compliance with program rules and 
regulations. [t '-'laS my impression that ~lr Arbogast worked hard to stay informed of 
all E-rate rules. 

13. As Business Manager for MCSD, ty[r, Arbogast and [ would discuss ~vfCS D budget 
and funding issues related to E-rate. 

ABS and Mr. Arbogast 

14. When 1 became aware that :Vfr. Arbogast's company, Arbogast Business Se:rvtccs 
("ABS") was gotng to bid on MCSD E-rate projecls, myself, Mr. Arbogast, and Julie 
,'\3hbeck (MCSD's Human Resources Director) sat down together and conslllted the 
relevant Oregon Revis~d Scatutes (l.rtd MCSD policies, as weL\ as the FCC regu.lations 
of v,.·hlch we were awar;;. I was skeptical aud wanted to make sure MCSD was in 
compliance Mr. Arbogast <lnd Ms. Ashbeck s1:rtl.Llarly wanted to make sure thar. 
MCSD was in cornpliance wi.tb all state and local competitive bidding requirements 

15 Based on our reading of the statutes at the time, we all belwved that ns long as the 
corttlict of interest was declared and measures were put in pLace to avoid any 
competitive bidding violations, ABS could legally bid on E-rate eligible products and 
services. 

!6. After these meetings and discussions with Mr. Arbogast and Ms. Ashbt..--ck, I then 
d\scLLSsed the issue of whether ABS could pennissibly bid on MCSO E ·rate work 
vrith Superintendent Anderson. The Superintendent agreed that there was no 
prohibition on ABS bidd.i:ug onE-rate work or rwn-E·rate work for MCSD. 

17 As one of the few compai'lies w the school district pnwldtng technology goods andior 
services, ABS was citlled upon to bid for vanous £-rate eligible and non E·rate 
eligible goods and services 

!8 f! was not u.ntll MCSD receive.J lts Funding Corr..n;itment AdjlJStrnent Letter rejecting 
all funding requests tor Funding Year 2002 that we became aware that it was a 
viotatior! of E·rate competitive bidding rules wb.en a Service Provider listed on tb.e 
Form 4 /l is as;;odated with the contact person listed on the F onn 4 70 

19 Onc.e informed of the USA.C competitive biddmg rules abouc who could be lbt;;:d as 
the contact person on the Form 4 70, MCSD took the necessary steps to ensure future 
compliance. 
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• I declare under penalty of perjury that th~ foregorog is true and correct 

Executed on ~ If . 2011. 


